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1. A peremptory mandamus must follow the nature of the alternative writ, 
and the latter cannot be amended on the hearing so as to warrant the award of 
a peremptory writ substantially different from the alternative one. 

2. Where several persons have been removed from offices, in a corporation, 
they cannot join in one writ of mandamus to be restored. 

3. Adultery and bigamy constitute ground of removal from membership of a 
Religious Corporation. A conviction, by the corporation, upon notice and 
hearing, is sufficient without a previous conviction in the criminal courts. 

4. The admissions of the party are sufficient evidence to justify a conviction 
of the offences of bigamy and adultery, and removal from membership therefor. 

5. The powers of Religious Corporations and the remedies against their 
abuse. 


The opinion was delivered by the Hon. J.C. Le Granp. 


The bill filed in this case states that about the year 
1770, a congregation for religious worship in the German 
language was formed in this city ; and that said congre- 
gation continued to carry out its religious purposes under 
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appropriate discipline and regulations (which in the year 
1785 were embodied in a constitution) until the year 1797, 
when said congregation was incorporated by act of the 
Legislature, by the name of ‘“‘ The Elders, Trustees, and 
Members of the German Evangelical Reformed Church 
in the city of Baltimore.” “That by said act four persons 
are to be appointed Elders, and four persons Trustees of 
said congregation, who, in conjunction with the Minister 
of the congregation, as their president, are charged with 
the management of all the concerns of the congregation 
in its temporal affairs:—that Erb was in January, 1842, 
elected minister of the congregation, and complainants 
Aslsleger, John Smith, Lewis Weis and George Kraft, 
were duly elected Elders of the congregation, and one 
Jacob Gresle, and one Frederick Kraft, and the complain- 
ants, William Raine and John Schmidt, Jr., were duly 
elected the Trustees of the congregation. That the said 
congregation owns a large real estate, which, by its con- 
stitution and charter is exclusively under the care and 
control of the Elders and Trustees, and of the Minister of 
said congregation as their president. The bill then charges 
that the defendant Erb excited discontents in the congre- 
gation, and by combining with certain members, at meet- 
ings of them, has brought about the adoption, by them, 
of resolutions dismissing such of the complainants as had 
been in January, 1842, elected Elders and Trustees, and 
the election in their places of certain of the defendants; 
and the bill charges these dismissions and appointments 
as ‘‘ acts of usurpation and contrary to the charter of the 
congregation, in fraud of the rights and in violation of the 
good order of the said congregation.” The billalso charges 
that the persons so appointed with the other Trustees 
have combined to exercise exclusive control over the 
property and affairs of the congregation, and to debar the 
complainants (those of them who had been elected Elders 
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and Trustees) the care and possession of the church and 
other property of the congregation; that the said Elders 
and Trustees are thus “interrupted in the lawful guar- 
dianship and custody and control of the property and tem- 
poral interests of the congregation.” .The bill then prays 

1. That Frederick Kraft and Jacob Gresle, and the per 
sons combining with them, may be enjoined and prevented 
from in anywise interrupting the complainants (Elders and 
Trustees) in the exercise of their offices. 

2. That the defendants who have been thus improperly 
appointed Elders and Trustees, may be prohibited and 
enjoined from attempting to act as Elders and Trustees. 

3. That the defendants Erb, Kraft and Gresle, may be 
enjoined and prohibited, save only in conjunction with the 
complainants, (the Elders and Trustees,) from acting in 
supervision of the congregation and its temporal concerns. 

To this bill an answer has been filed in which the elee- 
tion, as stated in the bill, of some of the complainants as 
Elders and Trustees is admitted ; but all charges of usur- 
pation and combination are denied, and the expulsion of 
some and the resignation of others of these complainants 
relied upon, as acts done under circumstances, which va- 
cated the offices they held, and authorized the appoint- 
ment of some of the defendants in their stead. To this 
answer a general replication was filed, and the case brought 
to an issue. To support the averments of the bill and an- 
swer an immense body of testimony has been taken. 

This is an outline of the character of this proceeding,— 
a proceeding giving rise to a great number of important 
questions, all of which have been discussed by the coun- 
sel engaged in the cause, with a rare ability and a prodi- 
gality of learning. The character of the controversy, the 
importance of the interests and principles involved in its 
decision, no less than a proper sense of duty, have de- 
manded of me, a full, patient and thorough examination 
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of all the arguments and suggestions which have been ad- 
dressed to my consideration ; this I have cheerfully given 
them. The first and controlling inquiry in the cause, is 
—has this Court jurisdiction of such a case as is presented 
by the bill? If this question be determined in the negative, 
then there is an end to the matter, so far as this Court is 
concerned. In the prosecution of this inquiry, the first 
thing to be ascertained is, the principle on which the ju-_ 
risdiction of a Court of Equity rests. That principle is,— 
that where a wrong is done, for which there is no plain, ade- 
quate, and complete remedy in the Courts of Common Law, 
jurisdiction rests in Courts of Equity. 1 Story Eq. J. sec. 
49. This principle will be found to pervade all the books 
on the subject ; and our own Court of Appeals in the case 
of Adair v. Winchester 7 Gill. & John. 114, and in the 
ease of Oliver v. Palmer & Hamilton, 11 Gill & John. 
443, fully recognize it as the true criterion by which to 
test the jurisdiction of a Court of Equity. 

This being the principle, the question arises,—whether 
for such wrongs as are alleged in the bill, there is a plain, 
adequate, and complete remedy in the Courts of Common 
Law? 

The examination which I have given the subject, has 
satisfied me that there is, a “ plain, adequate and com- 
plete remedy in the courts of Jaw, in this State; and that 
that remedy is to be found in the writ of mandamus. 

In the case of Rex v. Barker, 3 Burr. 1266, Lord Mans- 
field, in speaking of writs of Mandamus, says,—‘‘ where 
there is a right to execute an office, perform a service, or 
exercise a franchise ; (more especially if it be in a matter 
of public concern or attended with profit,) and a person is 
kept out of possession, or dispossessed of such right, and has 
no other specific remedy, this court ought to assist by a 
mandamus.” This doctrine is commended for its precision 
by the late eminent Chief Justice Marshall, in the cele- 
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brated case of Maybury v. Madison, 1 Cranch 168, and is 
also recognized by the Court of Appeals in the case of 
Runkel v. Winemiller, 4 Harr. McH. 449. In his “ Gen- 
eral Practice,” 791, Mr. Chitty observes, (as to the objects 
to be accomplished by this writ,) as follows: ‘as respects 
the rights to offices of a public nature, and the duties of 
certain officers and personages, standing in certain situa- 
tions, the profession of the right on the one hand, and the 
observance of the duty on the other will be enforced by 
this writ of mandamus.” Soin the case of Rex v. Blooer, 
2 Burrows 1045, Lord Mansfield said, “a mandamus to 
restore is the true specific remedy, where a person is 
wrongfully dispossessed of any office or function which 
draws after it temporal rights ; in all cases where the es- 
tablished course of law has not provided a specific remedy 
by another form of proceeding.”’ 

From these authorities it would seem to be clear, that 
if any of the complainants be rightfully and legally entitled 
to “execute the offices of Elders and Trustees in this 
congregation, or to perform any service, (such as manag- 
ing the temporal concerns of the congregation,) and are 
‘kept out of possession, or are dispossessed of such right,’ 
that mandamus will restore them to their powers and pri- 
vileges. : 

But it is contended that in such a case as this, mandam- 
us will not lie, because the offices are filled by others by 
the color of right, and the case in 3 John. C. 79, is cited 
to sustain this view. There can be no doubt that this au- 
thority is directly to the point ; but the doctrine maintain- 
ed by it is not universally acknowledged as law. In the 
case of Elisha Strong, &c., 20 Pick. 496, the court in con- 
sidering the principle upheld by this case, says: notwith- 
standing the respectability and weight of this and other 
authorities cited, there certainly are very many the other 
way, of which the case of Dews v. The Judges of the 
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Sweet Springs District Court, 3 Hen. & Munf. 1, is one. 
Dews applied for a mandamus to the Judges, to admit him 
to the office of clerk. It was objected among other things 
that the office was already filled, and the only remedy was 
by a quo warranto against the incumbent. But all the 
Judges of the Supreme Court of Appeals of Virginia, 
agreed clearly that mandamus was the best remedy. See 
also 6 Dane 335, and the cases there cited. Mr. Dane, 
with whom we concur, says: ‘on the whole the authori- 
ties, English and American, are much in favor of the man- 
damus, especially the more modern cases.” 

In the case of the King v. The Rector and Church- 
Wardens of Birmingham, 7th Adolph. & Ellis 254, in 
which a rule had been obtained, calling upon the Rector 
and Churech-Wardens of the Parish of Birmingham, to 
shew cause why a mandamus should not issue command- 
ing them to convene a meeting in vestry of the inhabi- 
tants for the election of Church-Wardens for the remain- 
der of the year, it being alleged that certain persons had 
been improperly declared to be elected Church-Wardens, 
it was urged, that a mandamus to elect could not be the 
proper remedy, because the office was full de facto, and 
the case of Rex. v. The Mayor of Oxford, (6 Adolp. & 
Ellis, 349,) and the case of Rex. v. The Mayor of Win- 
chester, (7 Adolph. & Ellis, 215,) were relied upon in 
support of this view. It was held by the Court that a 
mandamus would lie, and Littledale, J., in concurring with 
the Chief Justice, said: ‘* There is a doubt whether these 
Church-Wardens were properly elected; and I see no 
other mode in which we can proceed than to grant the 
rule for a mandamus ;” and in referring to the two cases 
cited in answer to the rule, he observed, that in those 
cases quo warranto lay, but that in this case it did not. 

PF In the case of The Queen v. The Mayor, &c., of 
Leeds (11 Adolph. & Ellis, 512,) the same doctrine was 
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held, to wit: that where what was done was merely void 
and the proceedings colorable, a mandamus would lie. So 
in Angell & Ames, on corporations, 565, it is said) 
‘“‘ though the office be full, if quo warranto does not lie, a 
mandamus will be granted ; otherwise, in many cases, the 
applicant would be without remedy.” Apart then from 
the authority of the case, in 20 Pick. 496, and those in 6 
Dane 335, the rule as at present recognized in England, 
and as stated by Angell & Ames, seems to be this: that 
where there is a doubt whether the office is properly fill- 
ed and a quo warranto would not lie, a mandamus will.— 
Keeping this principle in view, there will be no difficulty 
in reconciling the case in 3 John. 79, with the current of 
the more modern authorities, for in that case the man- 
damus was refused on the ground that a quo warranto was 
the remedy in the first instance. Now, the decision may 
or may not have been made on the principlés of the Com- 
mon Law, for it was justified by the statute laws of New 
York, 2 R. S. 581, sec. 28. Whether the Court, therefore 
refused the mandamus because of the provisions of the 
statute, it is impossible from the report of the case to de+ 
termine. But whether it rested for support on the com- 
mon law or on the statute, is, in my judgment, wholly 
immaterial so far as this case is concerned, for it is evi- 
dent from the report of the case, that if in the opinion of 
the Court quo warranto did not lie, mandamus would ; 
and this is in conformity with the doctrine laid down in 
Angell and Ames, 560. 

If this be so, then the question arises, does the remedy 
of quo warranto, in such a case as this, lie in this state? 
In the report of Chancellor Kelty, on the English statutes, 
he remarks on the act of 9th Anne ch. 20: (‘an act for 
rendering the proceedings upon writs of mandamus, and 
informations in the nature of a guo warranto, more speedy 
and effectual; and for the more easy trying and deter- 
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mining the rights of offices and franchises in corporations 
and boroughs,”) ‘this statute has been considered in 
force as to writs of mandamus, and is proper to be contin- 
ued. As to writs of quo warranto, or informations in the 
nature of them, they have not been in use from anything 
that I can discover.” And in the case of The Regents of 
the University of Md. vs. Williams, 9 Gill. & John. 365, 
the Court of Appeals consider the use of the remedy quo 
warranto only to be authorized by the Legislature. This 
being so, it is clear that no such remedy can be looked 
upon as in use in this State. 

But, if such a remedy was in use in Maryland, I cannot 
perceive how the fact would be of any service to the com- 
plainants here, for a quo warranto is no less a legal remedy 
than is a mandamus; and if under the authority of the 
ease in 3 John. 79, it be, in the first instance, the proper 
remedy in such a case as this, the jurisdiction of this 
Court is just as much denied, by the principle heretofore 
stated, as though mandamus would lie. 

But for such a case as this (apart from the principles 
of the common law,) mandamus, in this State, is, to my 
mind, clearly the proper remedy. By the mandamus sec- 
tion of the actof 9th Anne ch. 20, this writ was only ap- 
plicable to municipal corporations ; but by the act of As- 
sembly of Maryland, passed at December session, 1828, 
ch. 78, it is applicable to all corporations whose charters 
were granted by the Legislature, be they public or pri- 
vate. By a reference to the preamble of our act it will 
be found also that the writ is intended to subserve many 
of the purposes, for which, under the act of 9th Anne ch. 
20, the writ of quo warranto could be invoked. 

The preample recites that ‘‘ Whereas, divers charters 
have been granted by the authority of this Legislature, 
and divers persons have taken upon themselves, or may 
hereafter take upon themselves, to execute offices under 
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the same ; and where such offices are annual, it hath been, 
or may be found impracticable, by the laws now in force, 
to bring to trial and determine the right of such persons 
to such offices, or any matter or thing touching the con- 
duct or agency of such persons within the year; and 
where such offices are not annual, it hath been, or may be, 
difficult to try and determine the right of such persons to 
such offices before they have done divers acts injurious, 
&c.; And whereas, divers persons, who had, or may have, 
a right to such offices, have been, or may be, illegally ousted, 
or have been, or may be, refused to be admitted thereto; And 
whereas, the only remedy in such cases may be by writ 
or writs of mandamus,” &c.;and the 1st section of the act 
then provides that the return shall be made to the jirst 
writ of mandamus; and the second section extends the 
writ to all cases of “intrusion, or usurpation, or of any 
breach or violation of any of the terms, conditions, privileges 
or franchises, or unlawfully holding of any of the said offices 
of, or in, or under any charter or incorporation, granted by 
this State.” 

Now, what are the wrongs complained of in this bill of 
complaint? They are :— 

1. That by an illegal exercise of authority the com- 
plainants have been dispossessed of the exercise of their 
rights and privileges as Elders and Trustees. 

2. That they are debarred the possession of the prop- 
erty of the congregation, and a participation in the control 
of its temporal concerns. 

3. That the acts of defendants, in the premises, are acts 
of usurpation. 

If any doubt can exist as to the efficacy of a mandamus 
in such a case, independently of our statute of 1828, since 
the passage of that act, all doubt ought to be removed, for 
its second section makes the writ applicable to all cases 
of ‘intrusion or usurpation, or of any breach or violation 
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of any of the terms, conditions, privileges or franchises, or 
unlawfully holding of any of the said offices, of or in, or un- 
der any charter or incorporation, granted by this State.” 
To my apprehension language could not be more explicit 
or more comprehensive. 

Bat, it is said, on behalf of complainants, that admitting 
mandamus to lie in such a case, still, equity will entertain 
jurisdiction ; and in support of this doctrine several cases 
have been cited in argument. A careful examination of 
these cases will not, in my judgment, discover the asser- 
tion of any such principle. In all of them, jurisdiction 
rested in a Court of Equity, because the subject of inqui- 
ry was a matter of trust; a subject at all times, peculiarly 
if not exclusively cognizable in a Court of Equity ; or be- 
cause of the praying of an account of trustees, or because 
of some anticipated wrong from the exercise of official 
power, matters also within the jurisdiction of Chancery. ) 
Thus in the case of The Attorney General vs. The Earl 
of Clarendon, 17th Vesey, jr., 491, which was an informa- 
tion having three objects:—1. The removal of such of 
the Governors of Harrow School as had not been duly 
elected. 2. The better administration of the revenues of 
the charity. 3. An alteration-in the constitution of the 
schoo]. The master of the Rolls, although recognizing 
the principle that corporations, constitated trustees, had 
sometimes been, by the decrees of the Court, divested of 
their trust for an abuse of it, as any other trustees would 
have been, nevertheless denies the doctrine insisted on by 
counsel for the complainants. In considering the first ob- 
ject sought to be accomplished by the information, he 
remarks ;—The Ist of these objects is prayed upon the 
ground of those Governors not having been inhabitants of 
the parish at the time of the election. By the letters pa- 
tent of Queen Elizabeth, the Governors are constituted a 
body corporate. This Court, I apprehend, has no jurisdic- 
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tion with regard either to the election or the 
porators of any description.” 

Now let us look at this doctrine in connection with the 
ease before this Court. By the act of the General Assem- 
bly of 1792, ch. 52, certain persons, and the then members 
of “The German Evangelical Reformed Church,’ and 
those that thereafter might become members of the congrega- 
tion, were made a body corporate. The complainants, if not 
in their bill, do by their counsel, insist that by the pro- 
ceedings in the cause, it is shown that certain of the de- 
fendants have been improperly elected to offices of this 
body corporate, and they ask, virtually, that the illegality 
and impropriety of these elections shall be declared by 
this Court. What is the answer to this demand as fur- 
nished by the case in 17th Vesey? It is,—this Court has 
“no jurisdiction with regard either to the election or the amo- 
tion of corporators of any description.” So far, therefore, 
from the case being to the point, for which it was cited, 
it is directly against it. So is that of The Attorney Gen- 
eral vs. The Utica Insurance Co., 2 John. C. 388. In that 
case the Chancellor says: ‘The plain state of the case, 
then is, that an information is here filed by the Attorney 
General to redress and restrain, by injunction, the usurpa- 
tion of a franchise, which if true, amounts to a breach of 
law and of public policy. I may,” he continues, “ say, 
that such a prosecution is without precedent in this Court, 
but it is supported by a thousand precedents in the Courts 
of law. How, then, can I hesitate on the question of ju- 
risdiction.” 

The case of the Attorney General vs. Pearson, 3 Meri- 
vale 353, was clearly a case in which the interposition of 
equity was invoked for the proper administration of a 
trust. It was the case of property vested in trustees, and 
declarations of trust thereof were duly executed by such 
trustees for sustaining a place of worship for dissenters ; 
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and the bord’ Chancellor held that Chancery was bound 
to administer such a trust as it would be bound to do any 
other trust. The case of Leslie and others v. Birnie 3 
Eng. Cond. C. Rep. 45, was also considered as one involv- 
ing the due administration of a trust, and so declared by 
the Lord Chancellor ; and the case of Milligan vs. Mitch- 
ell, 7 Cond. Ch. Rep. 117, involved the consideration and 
construction of a trust created by lease: and so it will be 
found, also, that the case of the Attorney General v. New- 
comb, 14 Vesey, jr., and the case of Porter and others v. 
Clark and others, 2 Cond. Ch. Rep 529, presented for the 
determination of the Court, questions touching the admin- 
istration of a trust. 

The case in 3 Paige 226, was simply a bill in which di- 
rectors were called upon to account ; an object for which 
the powers of Chancery can always be invoked in matters 
of partnership, and the case was likened to such ; and in 
the case in 3 Paige 296, the Chancellor expressly said, if 
the only question was to whom the property belonged, he 
had no jurisdiction. But it is contended that the case of 
Campbell & Voss vs. Poultney et. al. 6 Gill. & John. 94, 
is affirmative of the jurisdiction of this court in the case 
now under consideration. That was a case in which equi- 
ty was invoked to prevent an anticipated wrong, which, if 
not prevented by injunction, could not be remedied after 
st was done by a Court of Equity; and it was on this 
ground that the Court of Appeals sustained the jurisdic- 
tion. But this isno such case ; itis emphatically one in 
which the thing that is wrong has been already done, and 
for which the remedy is at law; if any anticipated wrong 
be sought to be prevented by an injunction, this Court is 
necessarily and unavoidably called upon from the nature 
of this case, to decide a matter over which it has no juris- 
diction, namely, the election of and the amotion of certain 
Elders and Trustees of this corporation; for, to use the 
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language of the court in the case of Chambers vs. The 
Baptist Education Society, 1 Monroe 215, ‘“‘a Court of 
Chancery cannot inquire into an usurpation or misuse of 
powers, by the corporation or any of the trustees, nor into 
acts of misfeasance or nonfeasance, with the view to the 
amotion of any of its members, or the dissolution of the 
corporation. These are subjects exclusively of common 
law jurisdiction, and appertain exclusively to the common 
law tribunals.” It was, however, argued by one of the 
counsel for the complainants, that the questions of election 
and amotion were not involved in the granting of the in- 
junction prayed. In this opinion, I cannot concur; for 
how can this court undertake to enjoin certain persons 
from acting in a particular way without first inquiring 
whether they have the right so to act? and this inquiry 
certainly involves, as a necessary preliminary, that of 
whether the defendants were properly elected or not, for 
if they were, then the exercise of their official powers in 
the manner pointed out by the charter, constitution, and 
regulations of the corporation is authorized and cannot 
be enjoined. 

Being of these opinions, it is not necessary that I should 
institute an inquiry into the election and dismissions of 
certain of the defendants and complainants ; indeed this 
opinion, for the sake of the argument, is founded on the 
idea that the complainants were improperly removed, and 
the defendants improperly appointed, but that the reme- 
dy is at law. Itis thereupon this 29th day of September, 
in the year eighteen hundred and forty-five, by Baltimore 
County Court, adjudged, ordered, and decreed, that the 
bill of complainants be and the same is hereby dismissed 
with costs. 

Solicitors for complainants, Hon. Reverdy Johnson, 
Hon. Wm. Schley and Hon. Charles F. Mayer. 

Solicitors for respondents, Attorney Gen. Richardson, 
J. V. C. McMahon and J. Meredith, Esqrs. 
































62 IN EQUITY IN BALTIMORE COUNTY COURT. 


After the delivery of the above opinion, the complain- 
aints proceeded by mandamus. There were 108 issues 
framed for the decision of a jury. The questions of law 
arising on the finding of the jury, were disposed of by 
Judge LeGRAND, as follows, which on appeal, was con- 
firmed by the Court of Appeals. 


In Baltimore County Court.—Ap- 
plication for a Mamdamus. 


vs 


ASLSLEGER, et. al. 
Erp, et. al. 


The conclusion to which my mind has been brought af- 
ter as full and deliberate a consideration as I could give 
to the facts in this case and to the arguments of the coun- 
sel who have so ably discussed it, dispenses with the ne- 
cessity of deciding any but one of the many questions 
which are involved in it. 

But supposing the parties desirous of knowing the opin- 
ion of the Court in regard to some of the other questions, 
it will be briefly stated, without, however, undertaking 
to support it by argument. The Court is of opinion :— 

Ast. That there is resident in this corporation, to wit : 
in the body at large, a power to amove, or disfranchise, 
that this inherent or incidental power of amotion, is not, 
as was argued by counsel for relators, expressly confined 
to the vestry, either by the charter, constitution or by- 
laws of the corporation. Rule No. 14 of those adopted in 
the year 1814, only gives to the consistory, in certain ca 
ses, the power of excluding members from the congrega-_ 
tion; it does not confine the power of amotion to the 
consistory, and not doing this, it resides in the corporation 
at large. Hillcock sec. 3rd p. 629. 

2nd. That the congregation had (looking to the char- 
acter and object of the corporation) jurisdiction of the 
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matter charged against Raine, independently of his desir- 
ing the exercise of it, as has been found by the jury. The 
offence charged against him had a double aspect,—first it 
was indictable by the laws the land; and secondly, it 
was against his duty as a member of a religious corpora- 
tion. This being so, it was not necessary he should have 
been first convicted by ajury. 2 Binney, 448. 

3rd. That although the return does not show, in ex- 
press terms, he was convicted of the charge, yet it does show 
there was but one matter preferred against him, to wit - 
“the matter of his two wives;” that he was heard in his 
defence, and by the congregation after such hearing voted 
out. It shows the charge, defence and judgment, and 
therefore it is what is termed in the law a violent inten- 
tion that he was convicted. 

Ath. That John Schmidt, jr., and Louis Weiss, resigned 
their respective offices, and their resignations were ac- 
cepted. 

5th. That George Kraft having joined the Methodist 
Episcopal Church, (although improperly removed,) has 
ceased to be a member of the German Evangelical Re- 
formed Church, and is therefore incompetent, legally so, 
to hold an office of any character in this corporation. 

6th. That John Schmidt, sr., and Frederick Aslsleger 
were improperly removed. Not because the congregation 
had no jurisdiction cf the charges preferred against them, 
but because of the uncertainty of the proceeding against 
Schmidt, and because Aslsleger was tried and condemned 
with others who were charged with different offences— 
His case ought to have been separately heard and decided. 
It is not apparent from the return on what ground Schmidt 
was removed—whether because of the charges made 
against him or because of his going away from the meet- 
ing saying he would have nothing more to do with them. 
If he was amoved for this declaration he was improperly 
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amoved, and it not being apparent on what ground he was 
removed, the Court is of opinion that his amotion was ir- 
regular and invalid. } 

7th. That in the case of the death, resignation, or dis- 
qualification of an Elder or Trustee, it is not necessary 
eight days should intervene between the nomination and 
the election of his successor. Without now deciding 
whether the language of the 5th section of the act of in- 
corporation be merely directory or not, the 11th section of 
the same act, in my judgment, contemplates an entirely 
different case from that referred to in the 5th section. It 
provides—* that in the case of the death, resignation, or 
disqualification, of any Elder or Trustee, the body corpo- 
rate shall, without delay, proceed to the election of anoth- 
er person in his place, whereof due notice shall be given 
to the members of the corporation.” 

The 5th section provides for the annual elections, whilst 
the 11th section provides only for extraordinary elections; 
and it is very doubtful to say the least of it, whether in 
proceeding under it, any nomination at all is required be- 
fore the day of election. It provides that ‘due notice” of 
the time of the election shall be given, but nothing in re- 
gard to nomination is said. The ‘ body corporate’ (that is 
the Elders, Trustees and Members of the Church) shall 
‘without delay” proceed to the election. Looking to the 
language of the section, and the object it contemplates, I 
am of opinion, the Legislature designed to confer on the 
body at large both the right of nomination and of election 
in the cases referred to in it. 

By agreement of counsel for the respective parties the 
12th and 13th issues have been submitted to the court for 
its decision. 

It is clear beyond all doubt from the testimony of the 
witnesses examined under the commission, that Raine ad- 
mitted he had a wife living in Germany and had one here 
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also by both of whom he had children; and also, that be- 
fore the time he was married to the one in this country he 
had lived with her as his wife. This being so, and there 
being no evidence to show he had been divorced from his 
first wife, the only question is whether such admission is 
sufficient to establish the fact of adultery and the fact of 
bigamy? An examination of the authorities has fully sat- 
isfied me that such admissions are sufficient, and I accord- 
ingly find for respondents on both issues.—See 2 Green- 
leaf on Evidence 377, where it is said, on the trial of an 
indictment for polygamy or adultery, the declaration of 
the prisoner, that he was married to the alleged wife is 
admissable as sufficient evidence of the marriage, espe- 
cially if the marriage was in another country. Thereare 
some authorities opposed to this doctrine, to wit: 7 John. 
314 and 6 Connt. 446; but the great majority of them 
sustain the doctrine as laid down in the text of Greenleaf. 
See Regina v. Upton, 1C. & Kir. 165, Regina v. Sim- 
monsto, 1 C. & Kir. 164, 7 Greenleaf 57, Truman’s case 1 
East. P. C. 470, 2 Wilson 339, 4 Burrows 2057. 

With these opinions, in any possible event, a perempto- 
ry mandamus could only go to restore Schmidt, Senr., and 
Aslsleger. An examination, however, of the authorities, 
and a conference with my brother Judges, has satisfied 
them as well as myself, that no writ can go in this case. 
First—because the peremptory writ must follow the al- 
ternative writ, and the latter cannot be amended; and 
secondly, because more more than one person cannot have 
ONE writ of mandamus. 

On the first point there are numerous cases, but the 
one of the King v. The Mayor of Stafford, 4 D. & East, 
689, places the matter beyond all question. See also 1 
Hill 55, 14 Law Library 224, and 211. In regard to the 
other question the authorities are equally numerous and 

VoL. 1x.—No. 5. 
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explicit. Holt, C.J.,in the case of Andover 2 Salkeld 
433, said, ‘ five persons cannot have one writ of mandamus 
to be restored; for though the end of the writis to do 
justice, yet the foundation is the wrong in turning them 
out, and the turning out of one is not the turning out of 
another; nor can several persons join in one action onthe 
case fora false return.” The same doctrine is distinctly 
and unqualifiedly recognized as indisputable law in 2 
Salkeld 436, 1 Wm. Blac. Rep. 61, 5 Mod. 11, 12 Peters- 
dorf 507, Selwyn N. P. 1090, (last edition,) 12 Mod. 332, 
15 Viner’s Abridg’t., mandamus 210, (Q,) 8 Modern 209, 

There is nothing in our act of 1828 chapter 78, which 
changes this doctrine, and hower absurd it may be consid- 
ered, it is still the law of Maryland until the Legislature 
alters it. 

There is nothing in the case of the Baptist Church de- 
cided by this court in conflict with this doctrine. 

The question was not there raised, nor was there any 
peremptory mandamus issued. 

As regards the order of this court to the clerk to issue 
the alternative writ, nothing can be deduced from it. 

The order was in compliance with the prayer of the re- 
lators who have the right to have the alternative writ issued 
as they may desire it, they taking the risk of its being cor- 
rect, which question is to be determined on the final hear- 
ing of the case. 

Entertaining these views, the motion of relators must 
be overruled, and judgment entered up in favor of respon- 


dents on the verdict of the jury. 
JOHN C. LEGRAND. 
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Supreme Court of Pennsplvania. 


HARRISBURG, JUNE, 1849. 


COMMONWEALTH FOR THE USE OF ANNA M. GEIGLEY'S AD- 
MINISTRATOR vs. JOSEPH STOUFFER, EXECUTOR OF 
WILLIAM GEIGLEY, DECEASED, WITH NOTICE. 


1. Conditions in restraint of marriage, how far valid. 
2. “A mistaken notion has been entertained that restraint of marriage, to be 
valid in a devise of land, must not be general.” 


[ The facts of this case, and the decision of the Common Pleas of Lancaster 
County, will be found reported in 1 American Law Journal, p. 35. We think 
with Mr. Justice Kennedy, (1 Penn. Law Jour. 234,) that “even in regard to 
real estate, it is the universal opinion entertained by judicial men,” that “ unqual- 
ified restrictions on marriage are void.” Of course, we think that the opinion of 
the Common Pleas is “ the better opinion”—but that of the Supreme Court has 
the advantage of being more authoritative. It is therefore subjoined, that it may 
be implicitly submitted to in Pennsylvania as the decision of the highest authori- 
ty; and may also receive such consideration as it deserves in other States where 
its authority may depend upon its conformity to sound public policy and to the 
principles of the Common Law.—Ed. Am. Law Jour.] 


William Geigley died without issue, leaving a widow, 
father, mother, brother, and sister. His will, which was 
made on the 12th June, 1833, and proved in the month of 
October of the same year, contained inter alia the follow- 
ing clauses : 


“T will and bequeath to my loving wife Susan Geigley all my real and 
personal estate that I am possessed of, (with a few exceptions that I will 
hereafter bequeath to my brother George, &c.,) Provided my wife Su- 
san remains a widow during her life. But in case she should marry 
again, my will is she shall leave the premises and receive all the money 
and property she had of her own, or that I received of hers.” 


After several small legacies to other persons, the fol- 
lowing clause appears: 


“Tt is my will and desire, that if my wife remains a widow during her 
life on the premises, that after her death all the money and property that 
I got or had of my wife’s shall be paid to her friends whomsoever she willa 
it to, and all the property belonging to me as my own at my death (not 
including my wife’s part) I will and bequeath to my father and mother 
if living. But if they are both deceased, my will is that my brother Geo. 
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Geigley and my sister Catharine Geigley shall have the whole of that 
share or part that was my own, to them, their heirs and assigns forever.” 


The real estate was sold for the payment of debts un- 
der an order of the Orphans’ Court, and the widow having 
married a second husband, the present action is brought 
by the representatives of the testator’s mother (who sur- 
vived her husband) to recover the balance of the proceeds 
of sale in the hands of the defendant. 


Gipson, C.J. This action is brought for surplus pro- 
ceeds of land devised to the testator’s widow for life, on 
condition not to marry ; but sold by order of the Orphans’ 
Court for payment of debts. She did marry shortly after 
the sale ; and the question is, whether a subsequent con- 
dition in general restraint of marriage, when annexed to 
a devise of land, is void for reasons of public policy. When 
annexed to a legacy, the decisions of the Ecclesiastical 
Courts, followed in Chancery, have certainly established 
that it is; and so the rule is heldin Pennsylvania, both at 
law and in equity, as is shown by McIlvaine vs Gethen, 3 
Whart. 575, and Hoops vs. Dundas, determined a few 
months since at Philadelphia, but not yet reported. But 
it is said in 2 Powell on Dev. 282, that the rule of Eccle- 
siastical Courts in legatory cases, is inapplicable to devises 
of land, or money charged upon it; and that it owes its 
existence in any case to the Ecclesiastical Judges who 
borrowed most of their rules from the civil law. The 
same thing is reported in 2 Jarman on Wills, 836, and for- 
tified by references to Reeves vs. Herne, 5 Vin. 393, pl. 
46, Harvey vs. Aston, 1 Atk. 361, Reynish vs. Martin, 3 
Atk. 350, Stackpole vs. Beaumont, 3 Ves. 96, and the ca- 
ses collected in Mr. Saunder’s note to Harvey vs. Aston, to 
which may be added the great case of Fry vs. Porter, 1 
Mod. 308. 

The ground on which these precedents stand, is the in- 
disputable fact, that devises of land are governed not by 
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the Roman but by the Common law. Yet a mistaken no- 
tion has been entertained that restraint of marriage, to be 
valid in a devise of land, must not be general; but that 
would bring such a devise to the level of a bequest of 
chattels, and abolish the distinction between legacies and 
devises altogether. Yet the notion has received color 
from the very same text writers, in 2 Powell on Dev. 291, 
and Jarman on Wills, 843, who have asserted that even 
in regard to devises of land, it seems 'to be generally ad- 
mitted (by whom?) that unqualified restrictions on mar- 
riage are void on grounds of public policy ; though the 
point rests, they say, rather on principle than decision. 

I know of no policy on which such a point could be 
rested except the policy which, for the sake of a division 
of labor, would make one man maintain the children be- 
gotten by another. It would be extremely difficult to say 
why a husband should not leave a homestead to his wife 
without being compelled to let her share it with a succes- 
sor to his bed, and to use it as anest to hatch a brood of 
strangers to his blood. Such is not the policy of the stat- 
ute of wills, which allows a man to devise his land “ at 
his own free will and pleasure ;” nor is it the policy of the 
common law, which allows him to give his property on 
his own terms or not at all; and if he might not do the 
one he would assuredly not do the other: so that it is not 
easy to see how the cause of population would be promo- 
ted by binding his hands. To throw the widow of a land- 
less merchant on her dower at the common law, would 
not do it. It may be the present policy of the country to 
encourage reproduction—though the time will certainly 
come when excess of population will be a terrific evil here, 
as it is elsewhere—but no political regulation which looks 
no farther than inducements to second marriage, will either 
advance or retard it. ; 

It is therefore hard to discern the policy that has been 
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glanced at by the text writers. It may seem to them, as it 
did to the judge who ruled the cause below, that a condi- 
tion in general restraint of marriage is contrary to an in- 
stinct of our nature which it would consequently be sinful 
to oppose. But the intercourse between the sexes is a 
legitimate subject of civil regulation ; for the land would 
be filled with violence and blood, if it were not. It would 
be impious, if it were possible, to suppress it; but a gift 
on condition not to marry, leaves the donee free as air to 
do any thing at pleasure, but direct it to uses for which it 
was not intended. The truth is, the notion is the product 
of the Roman law, adopted as it was, with modifications 
by the Ecclesiastical Judges: and how far the Romans 
were drawn by waste of life in their ceaseless wars, civil, 
servile, and foreign, to force the growth of population by 
concubinage, as wellas marriage, and by the imposition of 
a mulct upon celibacy, is a matter of school boy history. 
But that the rules thus borrowed, have not been eventual- 
ly applied by the common law courts to land, is shown by 
Goodright vs. Glazer, 4 Burr. 2512, in which it was ruled 
that a prior uncancelled will is not revoked by a subse- 
quent cancelled one ; a precedent followed by the court 
in Flintham vs. Bradford, which has not yet been report- 
ed. In Harvey vs. Aston, Com. Rep. 729, it was indeed 
intimated that the rule of the Ecclesiastical Courts in re- 
gard to conditions ought to be followed by the other 
courts for the sake of uniformity ; the absurdity of which 
was forcibly exposed by Lord Rosslyn, in Stackpole vs. 
Beaumont, 3 Ves. 89. ‘In deciding questions that arise 
in legacies out of land,” said he, “the court very proper- 
ly followed the rule which the common law prescribes and 
common sense supports, to hold the condition binding 
where it is not illegal. Where it is illegal, the condition 
would be rejected and the gift pure. When the rule came 
to be applied to personal estate, the court felt the diffi- 
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culty, upon the supposition that the Ecclesiastical Court 
had adopted a positive rule from the civil law upon lega- 
tory questions, and the inconvenience of proceeding by a 
different rule in the concurrent jurisdiction (it ought not 
to be called so,) in the resort to this court instead of the 
Ecclesiastical Court, upon legatory questions; which, af- 
ter the restoration, was very frequent, and in the begin- 
ning embarrassed the court. Distinction upon distinction 
was taken to get out of the supposed difficulty. How it 
should ever have come to be a rule of decision in the Ec- 
clesiastical Court, is impossible to be accounted for but 
on this circumstance, that in the unenlightened ages, soon 
after the revival of letters, there was a blind superstitious 
adherence to the text of ihe civil law. They never rea- 
soned, but only looked into the books and transferred the 
rules, without weighing the circumstances, as positive 
rules to guide them. It is beyond imagination, except 
from that circumstance, how, in achristian country, they 
should have adopted the rule of the civil law with regard 
to conditions as to marriage.” 

So much for the support which the notion receives from 
principle ; and now for the support which it receives from 
precedent. For the latter, we are referred to the sup- 
posed inclination of Lord Ellenborough’s mind in Perrin 
vs. Lyon, 9 East, 183, thought to be intimated by his re- 
mark on a condition not to marry aman of Scottish birth, 
that he “saw no ground to hold the condition to be void 
as being in general restraint of marriage ;’’ whence an in- 
ference he would have done otherwise, though the gift 
was of realty, had the restraint not been special. He said 
no more, however, than that the limited terms of the con- 
dition relieved him from the necessity of deciding the 
broad question: from which no more can be inferred than 
that he may have thought it adebatable one. The nisé 
prius opinion of our late brother Kenedy, in Middleton v. 
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Rice, 6 Penn. L. Jour. 234, is more formidable, not only 
because of his great learning and experience, but because 
it furnishes the only direct authority for the notion that 
is to be found in the English or American books. But it 
is directly opposed by a solemn decision of this Court in 
Bennet vs. Robinson, 10 Watts 348. True, that was the 
case of a conditional limitation ; but if it were contrary to 
the law of nature, it would be equally inoperative as a 
condition, either in respect to land or in respect to a lega- 
cy: it could not be good as to the one and bad as to the 
other. But whether the restraint be by limitation or con- 
dition, is ina majority of cases the effect of accident, de- 
pending on the turn of expression habitual to the scriven- 
er, who seldom knows anything of a technical difference 
between them. If the rule of the Ecclesiastical Courts 
were applicable to land, it would be easily evaded by us- 
ing words of limitation, instead of words of condition ; 
and thus it would have no greater effect on devises in re- 
straint of marriage than the statute of uses had on trusts 
which worked a change only inthe words necessary to 
create them. 


The difficulty in the application of the common law 
rule to the case before us, is the want of an entry to de- 
termine the widow’s estate for the condition broken, 
which is generally necessary to divest a freehold, though 
not to divest a term for years. Here, however, an entry 
was impossible, for the land was sold before the widow’s 
marriage. Had the condition been broken before the 
decree there might have been an actual entry, though 
perhaps even then it would not have been indispensable ; 
but since it has been converted, her right to the money 
substituted for the land, is extinguished by the simple ad- 
verse claim of it. 


Judgment reversed; and judgment rendered for the 
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Plaintiff for three hundred and thirty-four dollars and 
costs of suit. 
Park and Hiester, for Plaintiff. McElroy, for Defend- 


ant. 


Anited States District Court, 


For the District of Iowa, January Term, A. D. 1849, Hon. 
J. J. Dyer, presiding. 


RUEL DAGGS vs. ELIHU FRAZER, et. al. 
(Reported by W. Penn Clarke, for the Western Legal Observer.) 
Trover will not lie in Iowa to recover the value of Slaves. 


This was an action of trover against the defendants, 
nineteen citizens of Salem, Henry county, in this State.— 
The declaration contained three counts. The first count 
read as follows, to wit: ‘‘ For that whereas the said plain- 
tiff heretofore, to wit: ‘“‘on the Ist day of May, A. D. 
1848, (being at the time of the trespasses hereinafter al- 
leged and set forth, a resident in and a citizen of Clark 
county, and State of Missouri, and still being, &c.,) in the 
said county and State, to wit: at the township of Salem, 
in the county of Henry, and State of Iowa, and the Dis- 
trict of Iowa, and within the jurisdiction of this Court, 
was lawfully possessed as of his own property of certain 
goods and chattels, to wit: ‘‘one negro man, commonly 
known and called by the name of Sam, and of the real 
name of Samuel Fulcher, and of the value of $2000; one 
negro woman, of the name of Dorcas, the wife of the said 
Samuel Fulcher, a tanner by trade, and skilfal therein, 
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and of the value of $1000; one negro man of the name of 
John Walker, a skilful farmer and ¢anner, and of the val- 
ue of $2000 ; one negro woman of the name of Mary, the 
wife of the said John Walker, and of the value of $1000; 
one other negro woman, of the name of Julia, of the value 
of $1000; one female negro child of the name of Martha, 
and one male negro child of the name of William, each 
of the value of $500; and two other male negro children, 
one aged three years, and one aged one year, and each of 
the value of $500; consisting in all of nine negroes, the 
slaves of the said plaintiff, by and under the laws of the 
State of Missouri, and of the value in all of $10,000.— 
And being so possessed thereof the said plaintiff, after- 
wards, to wit: ‘‘on the day and year first above mention- 
ed, at, &c., casually lost the said goods and chattels out 
of his possession. And the same, afterwards, to wit: on 
&c. came to the possession of the said defendants by find- 
ing. Yet the said defendants, well knowing the said goods 
and chattels to be the property of the said plaintiff, and 
of right to belong and appertain to him, but contriving, 
&c., have not, as yet, delivered the said goods and chat- 
tels, or any or either of them, or any part thereof, to the 
said plaintiff, although often requested so to do; and af- 
terwards, &c. converted and disposed of the said goods 
and chattels to their and each of their own use—to the 
damage of the plaintiff $10,000, and therefore, he brings 
his suit.’ ” &c. 

The second count, the same in substance as the first.— 
The third count is for money laid out and expended in 
endeavoring to re-capture and recover the said goods and 
chattels, for loss of services of said negroes ; for loss of 
crops, &c. 

To this declaration, the defendants demurred, and as- 
signed the following causes of demurrer: 

Ist. The said counts set forth and allege the said prop- 
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erty to be negroes, men and women, &c., whereas the 
laws and Constitution of Iowa do not recognize men and 
women as property, and the subject of a suit: 

2d. ‘he said declaration does not show that the plain- 
tiff had any right to said persons in the State of Iowa: 

3d. The action of trover will not lie to recover the value 
of human beings in the State of Iowa: 

Ath. There is no sufficient cause of action set forth in 
the plaintiff’s declaration : and 

5th. The said declaration does not state or show that 
said trover and conversion was contrary to the Act of 
Congress, in such cases made and provided. 

J. C. Hall, and J.T. Morton, in support of the demar- 
rer, contended :— 

1. The subject matter of trover must be property in the 
strictest and most technical sense of the term, not only 
capable of conversion, but such in its character as to raise 
the presumption that the defendants knew the right of 
ownership to it was vested in others than themselves. 

2. At Common Law, there is no remedy for interfer- 
ence with the rights of owner and slave. 7 Pacon’s Abr. 
806; 1 Blackstone Com. 435; 2 Mcl.ean, 601. 

3. The Constitution and laws of Congress have chang- 
ed this. To what extent? See WU. S. Constitution, Art. 
4, sec. 2; Act of Congress of 1793, sec. 3; 1 Laws U. 8. 
302; Jones vs. Vanzant, 2 McLean, 601. 

4. From the above authorities, slaves, when in a free 
State, are persons, and not property. The only right of 
ownership they are then subject to is a compulsory spe- 
cific performance. See Serg. Constitutional Law, 397. 

5. The only interference with the rights of master and 
slave upon the soil of a free State, for which there is now 
a remedy, is one of the acts forbidden by the Act of Con- 
gress of 1793, sec. 4. Jones vs. Vanzant, 2 McLean, 604, 
608, 626. 
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6. The action must be founded on the statute, and must 
so appear in the declaration. 1 Chitty’s Pl. 246; 2 Mc- 


Lean, 604. 
7. A recovery of the fall value in trover vests the prop- 


erty in the defendants. In a free State, (the cause of ac- 
tion there arising) this must be otherwise, if slaves are the 
basis of the action. Therefore, by this conflict of laws, 
the plaintiff must be driven to some other remedy. 

J. P. Carleton, S. Whicher, and A. W. Sweet, in reply, 
contended that the master has the same right to the slave 
into whatsoever State he may escape, that he had in the 
State whence he escaped ; that this right is guaranteed by 
the Constitution and Laws of the United States, and by no 
other law; that it is not in the power of any State to 
change those rights. Consequently, the same form of ac- 
tion, and the same rules of evidence may be invoked and 
applied for an infraction of those rights that are given in 
Missouri. The idea of conversion may be entertained in 
law, without supposing benefit to accrue to the defendant 
in trover. The injury to the plaintiff, and not the benefit 
to the defendant, is the true rule of damages in trover.— 
That the defendant could not be benefited, under the laws 
of Iowa, by the wrongful act charged in the declaration, 
affords no good reason against the maintenance of the ac- 
tion of trover. That this being an action at Common 
Law, the same strictness in pleading is not required as 
would be in an action under the act of Congress for a 
penalty. See Jones vs. Vanzant, 2 McLean, 604; 2 
Wheaton’s Sel. note, 1417; Mahony vs. Ashton, 4 Harr. 
& Henry ; Commonwealth v. Griffin, 7 Pickering ; 2 Ma- 
son, 81; 9 Johns. 67; Prigg’s case, 16 Pet. 1 Chit. Pl. 246- 

By the Court.——The averments in the declaration are 
not sufficient to support the action. Trover will not lie 
in this State to recover the value of slaves.* 

Demurrer sustained. 





*See opinion of Couttgr, J., 2 Amer. Law Journal. 41. 
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The plaintiff then asked leave to withdraw his joinder 
in demurrer, and amend his declaration in any manner not 
inconsistent with the writ, which was granted, and the 
cause continued at the costs of the plaintiff. 


Supreme Court of Ohio, December 1848. 


Nimmocks & Marshall vs. Madison Inks.—Error. Knox. 
Hircucock, J., held—Ist. That in a declaration contain- 
ing different counts, some sounding in contract and some 
in tort, there is a misjoinder, and for such cause the de- 
elaration will be held bad either on demurrer or in arrest 
of judgment. 2nd. That such defect is not cured by the 
second section of the act “to regulate the practice of 
the judicial courts,” passed March 12, 1844. Judgment 
affirmed. 

Isaac Mitchell, Administrator, vs. Thomas Donaldson, et 
al.—Bill of Review. Clermont. Avery, J., held—lIst. 
That a mortgagor by making his debtor his executor, does 
not thereby extinguish the mortgage. 2nd. That an ad- 
ministrator de bonis non, with the will annexed, may in- 
stitute proceedings in Chancery to foreclose the mortgage, 
making other mortgagees as well as the mortgagor, de- 
fendants in the suit. Decree of the Common Pleas re- 
versed. 

The Fund Commissioners of Muskingum. Hitcucock, 
J., held—IAst. That in certifying the acknowledgment of 
a deed, nothing further is necessary than that the officer 
taking the acknowledgment shall ‘ subseribe his name,” 
to the certificate. 2nd. That the statutory provisions on 
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this subject extend to notaries as well as to other officers. 
Decree for complainant. 

Joshua Wagers vs. Samuel Dickey, et al.—Error. Har- 
rison. Bircuarp, C. J., held—Ist. That the Supreme 
Court will not reverse the judgment of the Court of Com- 
mon Pleas for error in refusing to grant a nonsuit, unless 
the bill of exceptions discloses all the testimony which 
was before the court on the motion for nonsuit. 2nd. That 
where a witness who has testified in a cause is dead, ona 
trial of the same cause between the same parties, another 
witness may testify as to the substance of what the de- 
ceased witness testified on the former trial. Judgment 
affirmed. 

Mary Nolan vs. Samuel Ormston.—Bill of Review. Ham- 
ilton. Reap, J., held—That a bill of Review may be filed 
within five years from the day on which the decree sought 
to be reversed was rendered: the time is to be counted 
from the day the decree is pronounced, not from the first 
day of the term. Plea overruled. 


ImporTaNT Decision.—The Supreme Court of New 
Jersey has decided that owners of cattle are bound to 
keep them off railroads. The decision was given in the 
case of Vandegrift vs. Rediker, which was an action of 
trespass brought against the engineer of a locomotive for 
running against and killing the plaintiff’s cow. The cow 
was at large, and had strayed upon an unenclosed part of 
the C. & A. railroad, near Bordentown, just as the train, 
at its usual speed, was approaching. The railroad at the 
place of the accident, runs along side the public highway, 
and the view along the track, is unobstructed for a quar- 
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ter of a mile each way. The bell was tapped and the en- 
gine reversed a few seconds before the collision, but not 
in time to stop the cars. The engineer was proved to be 
a generally careful man in his business. The opinion of 
the Court was delivered at the present term by Mr. Jus- 
tice CARPENTER, the result of which is, that the owner of 
cattle is bound to keep them on his own premises at his 
peril; that an engineer in charge of a locomotive is not 
liable for an accidental injury to a cow which, suffered to 
go at large, has strayed on a railroad; and that nothing 
but wilfulness on his part will make him liable for the loss 
of a cow so exposed by the fault of the owner. 
The opinion at length will appear in our next. 


Abstracts of Decisions of Supreme Court of Penn'a. 


[Reported for the American Law Journal, by Avexanper Jorpan, Esq.) 
SUNBURY, JULY, 1849. 


Hoffman vs. Dawson. Error to C. P. of Lycoming County.—The 
Justices’ transcript in this case showed that the parties appeared before 
the Justice. Plaintiffs book account was $410 for services rendered, and 
work and labor done. A credit was entered at the time for $310 50. 
Demand $99 50, for which Justice gave judgment. Defendant appealed 
from the judgment. Plaintiff filed a declaration—1st count alleges defend- 
ant was entitled to $300, 2d count $100, 3d count $100. The cause was 
arbitrated and an award in plaintiff’s favor for $21 72. The Attorney for 
defendant produced his set-off to plaintiff's account, exceeding $100. 

Want of jurisdiction in the Justice was the error complained of. 

Burnsipe, J. It is certainly not error to state the whole case on the 
Justices’ docket. Thistribunal is so useful to the country in settling such 
disputes, that it is our duty to construe all acts of the Legislature giving 
it jurisdiction, liberal and remedial. The sum claimed was under $100, 
and we will not reverse because a declaration is filed for a greater sum 
than $100, when the actual demand is within a Justices’ jurisdiction. 








— 


SS ee 





80 SUPREME COURT OF PENNSYLVANIA. 


Swazey vs. Herr. Error to C. P. of Union County.—Action on case for 
deceit. Burnsipe,J. The gist of this action is fraudulent misrepresen- 
tation. To recover, it must be shown that deceit was used to throw the 
plaintiff off his guar, and prevent his being watchful. That the defend- 
ant knew that the representations he made were false, and the piaiutiff 
had acted upon those representations. 

Ingersoll et. al. Trustees vs. Lewis. Error to C. P. of Tioga County.— 
Rogers, J. An entry on land, as is ruled in Altemus vs. Campbell, 9 
Watts 28, avoids the operation of the act of Limitations, if accompanied 
by an explicit declaration, or an act of notorious demise, by which the 
claimant challenges the right of the occupant. To show a person enters, 
animo demande, as where he enters and surveys the land, it operates as a 
bar to the act of limitations, and where the intent with which he entersis 
made doubtful, the question of intent must be submitted to the jury. 

Paxton vs. Hanier, with notice to Henninger, terre tenant. Error to 
C. P. of Columbia County.—Paxton sold to Hanier 447 acres of land, and 
on 5th May 1842, took a mortgage from Hanier for $1100 of the purchase 
money. Ist June, 1842, Hanier conveyed by deed to Henninger the 
land, within certain metesand bounds, which the surveyor calculated con- 
tained 11 acres 118 perches, and was so stated in the deed. The real 
quantity, however, is 26 acres. Henninger agreed to pay $5 per acre 
for each and every acre, strict measure ; he paid only for the 11 acres 118 
perches. The rest of the mortgaged premises were subsequently sold by 
Hanier for more than enough to pay off the mortgage to Paxton; and 
Paxtop received from the purchasers respectively, such parts of the mort- 
gage money as bore the same proportion to the whole debt, which the 
quantity and value of the parts of the land they purchased respectively 
bore to the whole land, and then released the parts so purchased from the 
lien of the mortgage, and the balance of the mortgage money now due, is 
only what the said 15 acres would amount to at $5 per acre and interest 
from Ist June 1832. The plaintiff sued out a scire facias on the mortgage. 
The court below decided that plaintiff could not recover, and the Supreme 
Court affirmed the judgment. Rogers, J., delivered the opinion. 

Fox vs. Cash. Errorto C. P. of Bradford County.—Coutrer, J.— 
The clerk to the Commissioners is not forbidden by the law to be a pur- 
chaser of a tract of land sold at public sale by the Commissioners for arrears 
of taxes. Nor is it so opposed to the policy of the law, as to make it in- 
iquitous and void. The sale is open to all, except to the commissioners. 
The clerk is merely the scrivener, or ministerial agent of the Commis- 
sioners. 

Baidy vs. Stratton. Error to C. P. of Columbia County. Rogers, J. 
Although an action for breach of promise of marriage is an action on 8 














SUPREME COURT OF PENNSYLVANIA. 81 


contract, yet the circumstances which attend its breach, before, at the 
time and after, may be given in evidence in aggravation of damages. This, 
I have never known to be disputed. 

M'Coy’s Executors vs. Murray. Error to C. P. of Northumberland 
County.—Coutter, J. A trustee may unquestionably recover from the 
cestui que trust in ejectment. Every vendor, until he has executed a deed, 
is considered in equity as trustee of the vendee, and he may enforce the 
contract by ejectment; and it would be fair to hear any plausible reason, 
why a man who has purchased and paid for land, for the benefit of anoth- 
er whom he allows to take possession, and who holds the legal title as 
security for the purchase money, should not, if the cestui que trust refused 
to pay the money, or set up title in himself, either by the statute of limi- 
tations or otherwise, be permitted to enforce the contract, and compel the 
delinquent to do justice, by the remedy of the action of ejectment. A 
conditional verdict is now well adapted and affiliated in our jurisprudence. 
It is an important adjunct and aid in our mode of administering and ap- 
plying equitable principles, in relation to contracts and concerning lands. 

Stewart, Administrator of Stewart vs. Stevenson. Error to C. P. of Ly- 
coming county.—Be.t, J. Great latitude is allowed to the reception of 
indirect, or as it is sometimes called, circumstancial evidence, the aid of 
which is constantly required, and therefore where direct evidence of the 
fact is wanting, the more the jury can see of the surrounding facts and 
circumstances, the more correct their judgment is likely to be. 

The competency of a collateral fact, to be used as the basis of legitimate 
argument, is not to be determined by the conclusiveness of the inferences 
it may afford, in reference to the litigated fact. It is enough, if these 
may tend even ina slight degree to elucidate the inquiry or to assist, 
though remotely, to a determination, probably founded in truth. 

In the case at bar, the question is if the alleged forgery of the defand- 
ant’s signature to a promissory note, averred to have been given for mo- 
ney loaned. Such investigations, founded in imputed fraud, naturally take 
a wide range. Among the most common topics of inquiry, is the pecu- 
niary capacity of the supposed lender, and the necessitous condition of the 
alleged borrower. And these inquiries are legitimate. lt is competent 
for the defendant to shew the plaintiff was, at the time of the alleged 
lending, a poor man, and probably unable to loan the sum in question, or 
that the defendant was himself possessed of money, and therefore not dri- 
ven to the necessity of using his credit. 

Reanck vs. Reanck’s Executors. Error to C. P. of Union County.— 
Opinion delivered by Beit, J. A deed or other instrument, absolute 
and unconditional on its face, may be controlled or otherwise defeated by a 
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contemporaneous verbal understanding or a series of facts, constituting an 
adverse equity, where a recognition of these is necessary to defeat fraud. 

Aurandi’s Appeal. Appeal from the decree of the Orphans’ Court of 
Union County. Per Cur. A general creditoris neither a purchaser nor 
a judgment creditor within the provisions of the act of 1798, even though 
he may have obtained a judgment against the personal representative.— 
Such a judgment creates no lien, though when duly followed, it protects 
the lien acquired by the death against the heirs or their alienees, and pre- 
serves the right of participation in the general fund. But in relation to a 
judgment creditor, atthe time of the death, a lien creditor, by force of the 
intestate laws, stands exactly as the decedent stood himself, and can no 
more disencumber the Jand of a judgment antecedent to the death, then 
he, were he living, coulddo it. General creditors became lien creditors 
at the death, but not judgment creditors within the meaning of the act, 
whether they obtain judgment against the personal representatives or not, 
and their liens hold only against the heirs or their alienees, and against 
each other,not against judgment creditors of the decedent or purchasers 
from him. 


HARRISBURG, JULY, 1849. 
[ Reported for the American Law Journal, by Puito C. Sepewick, Esq. ] 

Franklin Ins. Co. vs. Smith for use.—Franklin. Counter, J. Aces- 
tui que trust has a right to use the name of the trustee without his con- 
sent, and the Court will not allow him to interdict it, in all cases where 
the cestui que trust would be liable for costs. 

The bye-laws of corporations which inhibit assignments of stock with- 
out the consent of the corporate officers, are solely to prevent secret 
transfers by holders indebted to the company. When a director of a com- 
pany by a written form under seal, authorizes the treasurer or his attor- 
ney to transfer to Smith, for use of Nichols, and the treasurer made no 
objection, and entered on the books transferred as per paper filed, and 
transferred the paper to the book, and attested the entry as secretary, but 
signed no transfer as attorney, &Xc., it is sufficient to convey the absolute 
interest of the transferror to the transferree, as against. other claimants. 
More glaring disregards of form occur oftentimes in transferring property 
by judgment and execution. The signature twice as attorney and se- 
eretary would be superfluous. 

And when stock is so transferred as collateral security for a debt, it is 
not in the corporation to resist its efficiency, until the debt is established 
by judgment, and execution issued, to try to recover elsewhere. The 
intention of the parties is to prevail which is apparent, that until the debt 
is paid the stock with its dividends is to go to the creditors. Affirmed. 

Greenwich Road.—Berks county. Burnsipre, J. The road act of 
1836, nor any act does not authorize the Court of Quarter Sessions to 
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vacate a public or private road, when part of itonlyts opened. Afiirmed, 

Seagrist's Appeal. Lebanon county. Burnsipe, J. When the son- 
in-law of a testatrix owed money to an estate, for which bond was held, 
a part of which had been received on an assignment, and the expression in 
the will is ‘‘ what I have given and advanced in my life time to any of 
my children shall be deducted from their several and respective shares,” 
it was held that the money owed on the bond, was not an advancement 
to the wife. Affirmed. 

Sabbatons § Willet’s Estate. Ginson, C. J. The regularity of a judg- 
ment cannot be enquired into in a process of distribution; and the allega- 
tion of collusion can be disposed of only on a collateral issue. 

There is no lien allowed to mechanics and material men where the new 
building is merged in the old one, which has undergone no change of 
structure or identity. Here the new building is joined to the old one by 
an interior communication of motive power to the hammer, which the 
new one was intended to shelter; and from the general correspondence 
of the parts, appears to be no more than an erection to complete the gen- 
eral plan. It might have been made a distinct forge, but was not. It is 
only an addition. Reversed, &c. 

Ruetter vs. Fidler. Berks. Gisson, C.J. The private privileges of 
the pavement on a public square, where no disposition is made by ordi- 
nance for more than six feet from the curbstone, which is to be kept free, 
appertain as well to the side of a lot touching it, as to the front. At the 
angle there is a square which cannot be obstructed by either holder. Af- 
firmed. 

Newman vs. Rutherford. Dauphin. Rogers, J. An agent of the 
Commonwealth who pays money to a contractor, which the contractor 
afterwards drew from the Treasury, may maintain an action for money 
had and received against the contractor, if the Commonwealth has not al- 
lowed it to the agent in his account. 

The statute of limitations in such case does not begin to run from the 
time the agent paid the money, but from the time the contractor drew it 
a second time from the treasury. Affirmed. 

Commonwealth for the use of Stubvs. Stub. Berks. Rocrrs, J. The 
sureties in the bonds of executors and administrators do not become liable 
to either creditors, legatees or distributees, until by judgment in a com- 
mon law suit, or by decree of the Orphans’ Court, the executors or ad- 
ministrators are made personally liable. 

And the rule will hold, though the bond sued on is not an original ad- 
ministration bond, but was given at the instance of theco-executor for his 
own safety. The true indebtedness of the principal must be fixed before 
the sureties can be sued. Affirmed. 

Long vs. Mast. Berks. Counter, J. In case of privity of estate 
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the ouster of the party claiming, must be notorious, adverse and exclusive 
against the owner; must be against all persons, and in subserviency to 
none, to enable him to hold. 

Here there was a mistake as to the duration of the interest, owing to 
the obscurity of the will. The possession of the life estate claimed on, 
was not in fact adverse to the remainder man. Affirmed. 

Bieber’s Appeal. Berks. Burnsipe, J. One otherwise entitled to 
administer, is incompetent when it is alleged that he owes the estate, 
which he denies, and is in the situation of a litigant party in opposition to 
the estate. Affirmed. 

Union Canal Company vs. Woodside, assignee of Brown. Roeers, J. 
The assignee in bankruptcy issued a venire to assess damages done to 
his property more than two years after his certificate of discharge. Held 
that the 7th sec. of the bankrupt act is not a bar. 

But when a venire was issued more than 20 years after the alleged 
injury, the jury might have presumed a satisfaction or abandonment. Af- 
firmed. 

Walker Township vs. West Buffaloe. Centre. Burnsipe,J. When 
a motion to quash an appeal, for mere matter of form, is made after the 
term to which the appeal is entered, it will be denied: especially when 
there is an act of the Legislature, as in this case, (poor laws,) requiring a 
decision on the truth and merits. So the motion will be denied, when a 
remedy by certiorari could be forthwith had. 

A decree of the Supreme Court, though afterwards discovered to be er- 
roneous, is in the nature of a former recovery, and will not be re-tried and 
re-formed. It is final. Special decree. 

Commissioners of Franklin County vs. Rineman. Burnsive, J. The 
fee bill of 1821 has this item: ‘“ Advertising general election in addition to 
the printer’s bill to be paid by the county, 75 cents.” Held that the Sher- 
iff who pays the printer's bill may recover it from the county. 

The Supreme Court cannot decide whether the “Coon Killer” is a 
newspaper or not, within the meaning of the law—especially as it is in 
German. The jury have passed upon it. Nor is the politics of the pa- 
per, or the principles of the Sheriff, a matter to be determined upon, 
upon a writ of error. Affirmed. 

Hendel vs. Woods. Cumberland. Per Cur. The testimony of one 
witness, that the defendant admitted he had cheated the plaintiff in the 
bargain for the horse, was evidence of confession, and sufficient if believ- 
ed. It was something to be left to the jury. Affirmed. 

Hetfrich vs. Karcher. Berks. Per Cur. An execution creditor who 
does not interfere with the execution of the process is not answerable for 

the blunders of the officer. He is not a trespasser by the bare receipt of 
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the money from the constable, the proceeds of property not belonging to 
the defendant in the execution. The creditor does not necessarily direct 
the proceedings of the officer, who acts at his own peril, and by the di- 
rections of the writ. Reversed. 

Shearer vs. Woodburn. Cumberland. Burnsipe, J. Both titles in 
this case are shabby. The plaintiff claimed under a tax sale to Malin 
before the act of 1815. Malin never looked after his purchase. He also 
claimed under a recent sale for taxes, which Woodburn redeemed. The 
defendant claimed under Harper who paid the taxes for 25 years, and 
hooked the timber and bark. Held that Woodburn who purchased Har- 
per’s title at Sheriff’s sale, was no stranger or volunteer in redeeming ; 
and that although Harper said the land was Malin’s, he did not thereby 
induce Shearer to purchase that title. Asa plaintiff can only recover on 
the strength of his own title he cannot recover here. Affirmed. 

Farmers’ § Mechanics’ Bank vs. Galbraith. Cumberland. Grson, 
C.J. The execution of a conveyance is the consummation of a purchase ; 
after which the parties have no recourse to each other except for imposi- 
tion or fraud. Here no deceit was alleged ; the difference was produced 
by the mistake of the surveyor; and the mutual misapprehension is not 
ground to recall the contract which is past and gone. If the money paid 
could be recovered back now, it could be at any time within six years 
from the discovery of the mistake. 13S. & R. 160. Reversed, &c. 

Cumberland Valley R. R. Co. vs. Hughes. Franklin. Bexu, J. An 
artificial, like a natural person, is liable in damages when he neglects a 
duty that by law he ought to perform and another is injured thereby; 
and in Pennsylvania an action in the case is the proper remedy. 

A rail road company is responsible for the safety and sufficiency of the 
road and its appurtenances so long as toll is exacted ; and it is only ne- 
eessary to show an injury to person or property, sustained through the 
negligeuce of the company or its servants, to recover. 

A general property in the thing injured is sufficient to sustain the action 
without actual possession of it. ‘This wholesome rule of liability for 
neglect ought, if a distinction in practice were permitted, to be most strin- 
gently enforced against rail road corporations whose slightest inattention 
to the duties they assume, may be, and frequently is attended with the 
most frightful results. The almost daily loss of life and property result- 
ing from the indifference so often manifested by the agents of these com- 
panies, carries with it an admonition, that the public safety calls for a 
strict adherence to a rule suggested by policy and humanity. Affirmed. 

Mishler’s administrators vs. Mishler. Cumberland. Per Cur. A re- 
lease by the second husband of the widow of an obligee in a bond, when 
the suit was brought by the administrator for the use of a son, who was 
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entitled to the whole proceeds, will not make her competent as a wit- 
ness ; for she had an interest in increasing the assets of the deceased hus- 
band’s estate. She was in the predicament of a bankrupt called to in- 
crease the fund. The second husband's release was an assignment of 
her chose in action, which was not assignable at law ; and it passed only 
his own interest, or his right to reduce to possession. Surviving him she 
would still be entitled, if her second husband have not received. Had he 
received a valuable consideration for the release, it would have been dif- 
ferent. Reversed, &c. 

Stewart vs. Loder. Huntingdon. Rogers, J. As the judgment cred- 
itors of a vendor of land, who retains the legal title as security for the un- 
paid purchase money, are entitled to it upon a Sheriff's sale of the prem- 
ises as the property of the vendor, it follows that their liens cannot be 
affected by an attachment subsequently issued for the money due by the 
vendee on a judgment subsequently obtained. Affirmed. 

Commonicealth vs. Duffield. Cumberland. Gisson, C. J. Where in 
a will proved in the city of Baltimore, $10,000 was left to the testatrix 
here, in the following terms: “I authorize and empower my said sister 
to give, bequeath and dispose of $10,000, (to take effect at her decease,) 
either by her last will and testament, or by any declaration of hersin writ- 
ing” and the testatrix did “ give and bequeath the same to my niece Sa- 
rah Duffield, and do direct the executors of my late brother to pay the 
same to her:” It was held, that the State under the act of 1826, which is 
in the following terms, ‘ all estates passing from any person who may be 
seized or possessed thereof, being within this Commonwealth,” shall be 
subject to a collateral inheritance tax, &c., has no claim or legal right in 
any character whatever to claim a tax fromthe appointee. It could not be 
taxed as the property of the appointor in her life time, nor after her 
death; nor was she under any moral obligation so to execute the power 
as to create a tax forthe State. The power of taxation is strictissimi 
juris ; and cannot call upon equity to arrest a fund in its transit, till it can 
fasten its hand upon it. 

Though the action is against the executrix, the property belongs to her 
only in the character of an appointee, and her interest is not by the terms 
of the act liable to the tax. 

Nor can the State demand the tax from the executors of the doner in 
Maryland. Persona) property has no locality as to the succession; but 
the rights of creditors and claimants, owing no allegiance to the country 
of the domicil, are determined by the ler loci rei sitae. Here the actual 
as well 1s domiciliary locality of the property was Maryland, not “ with- 
in this Commonwealth ;” and the corpus of the fund never was in the 
hands of the appointor. Affirmed. 4 

N. .—Mr. J. Rogers assented only on the authority of Hess vs. Hess, 
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Martin vs. Haldeman, et al. Lancaster. Gipson, C. J. Particular 
damage when it is a separate and independent part of the cause of action, 
must be specially laid; but where it is the natural consequence of an in- 
jury actionable without it need not be set out. Here the loss of inter- 
course with friends is a natural consequence of the defamation, and need 
not have been alleged in the declaration. 

It is the practice, English and American, when evidence has not been 
given on the bad counts to enter the verdict on those which are good, and 
are supported by proof. It is a matter of legal discretion of which, when 
the whole evidence is not embodied in the bill of exceptions, the Court of 
Error cannot judge. 

A conspiracy to do an illegal thing is actionable if injury proceeds from 
it; and where the illegal purpose has been executed, it is false and mali- 
cious whenever the motive for the conspiracy to execute it was false and 
malicious. Ex vi termini, a conspiracy to aceuse is evidence of its illegal- 
ity ; and as the presumption of innocence holds till it is rebutted, it is also 
evidence of falsity till the contrary be shown. Falsity of the charge in 
the first instance implies malice; and where the uttering of the words 
on which it is made, is not the gist of the action, they need not be set out. 
The act to be done may be stated in general terms, provided it be stated 
with convenient certainty. Affirmed. 

Irvine, executor of Johnson vs. Woodburn, administrator of Woodbury. 
Cumberland. Per Cur. When the words of a will were “I bequeath 
to my daughter, Jane H. Woodburn, intermarried with J. C. Woodbury 
$2,000,” with other legacies, then, “as to all these legacies to my chil-, 
dren they are to be paid when sufficient assets of my estate come to hand 
for that purpose; but there shall be no interest paid on them until from 
and after April 1, 1847,”’ with power to the executor to sell and convey 
all the estate, real and personal; and it appeared that the debts required 
a sale of all the property: It was held that the legacy was payable within 
a year, and that it went to her personal representatives. Affirmed. 

Lytle vs. Patterson. Blair. Counter, J. Where the goods of a third 
person in the hands of one of the partners were sold to pay a partnership 
debt, and were bought by the other partner, who, after discovering such 
was the case paid the third person, in an action of account render be- 
tween the partners, the one so buying and paying will be entitled to the 
credit, instead of him as whose goods they were sold. 

And he is not estopped from claiming the credit, although he did direct 
the Sheriff to sell them asthe goods of his partner, (Lytle,) and pur- 
chased them as such, and the Sheriff so returned his writ. 

Cooper, late Sheriff, &c., vs. Bonall. Perry. Rogers, J. A person 
who accepts a deed from a Sheriff which deseribes the land sold by him as 
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lying in Toboyne township, when in fact it lies in Jackson, the other de- 
scriptions in the deed being very correct, cannot off set, or defalcate the 
damages arising to him from this mis-description, in an action brought by 
the Sheriff to recover from him the difference in the price bid for the land 
when sold, and the sum bid ata former sale—even though the misdescrip- 
tion runs through the levy, inquisition, venditioni exponas and deed. His 
remedy is to refuse accepting the deed and have the sale set aside. 

An irregular judgment merely (one not absolutely void,) entered ac- 
cording to the loose practice of some counties, will support a levy and sale, 
In this case the suit was sci. fa. sur. mortgage, with notice to terre tenants. 
An appearance was entered for terre tenants, and afterwards judgment 
confessed by the Attorney as Attorney for Plaintiff's Attorney 
endorses ‘‘ enter this judgment and issue lev. fa.” Prothonotary enters 
“9 January, 1847, judgment.” Held to be as well against mortgagor 
and terre tenants, sufficient to support the title of a Sheriff’s vendee. Re- 





versed, &c. 
Magill et al. vs. Swearinger. Juniatta. Burnsipe,J. Where the 


words in the writ, in an action of ejectment, and on the record, used by 
the plaintiff, were the “heirs of Rohert Magill, deceased,” the Court 
ought to have held them, where the plaintiff claimed other interests than 
those descended from Robert Magill, which had in fact been sold in his 
life time, as descriptive of the persons claiming, and not the interest claim- 
ed. Reversed, &c. 

Patterson vs. Herling. Juniata. Bex, J. In an action on a bond 
given to secure a portion of the purchase money of a house and Jot, it is 
competent for the defendant to make defence, and to defeat the bond in 
part at least by showing that the plaintiff did not deliver possession of the 
premises at the time agreed upon, but continued to hold for some time, 
and that they deteriorated and decayed; and the statute of limitation will 
not cut out this defence. It is in the nature of a failure of consideration 
rather than a set off, and is thus a legitimate reply, which denies the 
cause of action so as not to be within the statute. Reversed, &c. 

Lloyd vs. Barr. Blair. Bexx, J. In the case of a suit by the third 
endorser of a promissory note against the first endorser, the latter is es- 
topped from setting up a want of notice or other defence, which he might 
have used when the holder of the note sued all the endorsers jointly; 
although the issue in that suit was entirely different from this, and went 
no further than an award of arbitrators. Affirmed. 

Moore vs. Bray & Barcroft. Cumberland. Bet, J, Professional 
communications between lawyer and client are privileged not merely 
when they are of importance in suits pending or which may arise, but in 
all cases where the client so regards them at the time, though in fact the 
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professional man may deem them unimportant, and as light and unheed- 
ed talk of the client. This is for the protection of ignorant men, and to 
prevent any obstacle in their minds from hindering free communication 
with their counsel. In fine, the rule is, all professional communications 
are sacred. 

Forster vs. Harris. Dauphin. Courter, J. Land sold by articles of 
agreement under seal, the legal title being held as security for the pur- 
chase money, ceases to be real estate in the hands of the seller, but may 
be transmitted by the vendee by contract or deed. 

When a purchaser from an heir becomes bound to pay a certain sum 
stated, as a portion of the debts due by the estate, and he afterwards as 
administrator, de bonis non, allowed interest to accumulate against the 
estate, on debts, the payment of which he might have accelerated, he 
will be held liable for the interest accruing on the sum so stated against 
him. Affirmed. 

Com’th vs. The Delaware & Hudson Canal Co. Gipson, C.J. An 
act of the Legislature laying a tax on “the capital stock paid in of all 
banks, companies and institutions, incorporated by, or in pursuance of any 
law of this Commonwealth,” does not include the Delaware & Hudson 
Canal Company, whose corporate franchises were enacted by the Legis- 
lature of New York, though an act of the Legislature in 1823 gave Mau- 
rice Wurtz an exclusive right to improve the navigation of the Lacka- 
wana, with privileges ordinarily given to a canal company, which rights 
and privileges were subsequently transferred to the company. 

Wurtz was not a corporation, nor could the transfer of his license im- 
press on it the character of a corporate franchise. Affirmed. 

Com’ th ex. rel. vs. The City of Reading. Gipson, C.J. A mandamus 
though a prerogative writ and demandable of right in a proper case, is 
grantable only at discretion. It is to be invoked only in cases of the last 
necessity, and when there is no other effectual remedy. Here the nui- 
sance (obstructing a side walk) is a public one, and the relators do not ap- 
pear to have received any special injury from it, to entitle them to any 
civil remedy whatever. As it is no more injurious to them thar to the 
public at large, an indictment is exclusively the remedy to abate it. Re- 
versed. 

Boone et al. vs. Keim. Berks. Counter, J. The assignees in bank- 
ruptcy of a purchaser of land from a distributee, in which a dower remain- 
ed which was to be distributed, are naked trustees; and as such compe- 
tent witnesses, though suit was brought in their names for the use of the 
heirs. 

A special assumpsit against the person who afterwards bought the land 
need not be brought. The statute and the facts imply an assumpsit. Af- 


firmed. 
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McCreary vs. Topper. Adams. Couxuter, J. An uncertain share 
in the distribution of the personal estate of a decedent, is not subject to 
attachment in execution, immediately after the death of the benefactor, 
and before the settlement of the administration account. The creditor 
must wait until the actual amount going to the distributee is ascertained. 
Affirmed. 

N.B.—Mr. Justice Bell dissented in this case. 

Bitner vs. Brough. Franklin. Rogers, J. The refusal or inability of a 
vendor to execute a deed, clear of all incumbrances, including his wife’s 
dower, makes him liable in damages. So, if the contingent right of dower 
was known to the vendee, when he articled, and he covenanted to pay 
her for signing the deed, This does not make him take the risk on him- 
self. Nor does it excuse the vendor that he offered to comply with his 
covenant, and make title as far as he was able. 

The question as to the amount of damages is settled by the fact wheth- 
er the refusal is in good or bad faith; a refusal for cause; or collusion 
with the husband. In the former (the husband being willing to perform 
his part) nominal damages only will be recovered. In the latter compen- 
satory, for the loss of the bargain. 

In this case damages were really sustained by plaintiff by his removal 
to take possession. Besides the property rose in value; and he offered 
to take a deed with the husband’s covenant against dower. There was 
some evidence of collusion ; the charge of the Court was proper; and the 
damages allowed by the jury, (compensatory,) are sustained by the rules 
of law. Affirmed. 

Oliver § Wife vs. The administrators of Moltz. Cumberland. Bex, 
J. The facts in this case which has been long litigated are as follows: 
In 1835 the ward who had shortly before attained majority settled with 
her guardian, and on receiving $730 gave him a receipt in full. The guar- 
dian died in 1838, leaving the receipt among his papers. In 1843 his ad- 
ministrators settled a final account, and made distribution among the heirs 
of the deceased, without requiring refunding bonds as required by act of 
1834. The ward married in 1842, but they made no claim until 1844, 
after the distribution. In 1845 a guardianship account was settled against 
the representatives, and the auditors reported notwithstanding the receipt 
in full, $1972 due the ward, which was confirmed by the court. Held, 
that the administrators will be liable to answer, as the decree was unap- 
pealed from ; also, the statute of limitation will not run; as the decree 
was final and conclusive. These defences are no more available to the 
representatives than they would be to the guardian were he alive.— 
Nor were there any laches on the part of the ward to estop her. If re- 
funding bonds were not taken it was the administrator’s own fault. 
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But there can be no recovery in this action (on the administration bond.) 
The administrators must be charged with a devasiavit. Non-payment of 
a debt is not such a breach of the condition of the bond, as to enable cred- 
itors to sue upon it. Upon this point alone is the judgment affirmed. 

Hassinger’s Estate. Lebanon. Per Cur. The prima facia rights to 
priority of administration may be controlled by evidence of incompetence, 
or unfitness from circumstances. When the interest in the administration 
claimed, would be antagonist to one already held, as entitling to a settle- 
ment with himself; and when all entitled by priority are in contest for 
the administration, it ought to be committed to an impartial stranger, 
rather than tothem. Affirmed. 

Clarke vs. Ulman & Stanley. Brxu, J. Where real estate was sold 
and a mortgage and bonds taken to secure the payment of the balance of 
the purchase money, and afterwards a second mortgage was given by the 
purchaser on the same property. The money secured by the first mort- 
gage not being paid as stipulated, a suit was brought avd judgment ob- 
tained upon one of the bonds after the entry of the second mortgage; a 
fieri facias issued and the real estate sold; Held that the lien of the se- 
cond mortgage was discharged, notwithstanding the letter of the act of 
Assembly of 1830. Affirmed. 

Shay vs. Sessamen. Lebanon. Gisson, C. J. Uunder the bankrupt 
law, ‘* property and rights of property” alone are transferred to the as- 
signee. But a legacy to the wife is neither within the meaning of our 
act, though it would be otherwise in England. Affirmed. 

Krause §; Boas vs. Donahue. Dauphin. Rogers, J. Attorneys are 
not liable for money collected by them, or their agents in whose hands 
the claim was placed, until demand is made, unless in case of fraud, mal- 
practice, negligence, or endeavors to baffle the client. Reversed. 

Fitch’s Appeal. Dauphin. Bext, J. A Sheriff who makes a sale 
and receives more than his execution calls for, cannot retain the surplus 
and apply it to a private debt due him by the execution debtor. Especi- 
ally is this the case where the money was paid into court. In such case 
the debtor, or his transferee must take it out in preference to the Sheriff. 
Reversed. 

Wattman vs. Allison. Dauphin. Courter, J. In replevin, where 
the defendant avowed for rent in arrear, the terms of the lease, as to the 
sum due, and how and when payable, must be proved as laid in the de- 
claration ; and all mustaccord. Reversed, &c. 

Bogus’ Appeal. Lebanon. Covxter, J. Where by the terms of a 
will the executors were granted power to appoint appraisers to ascertain 
the value of the land after the death of the widow, and fix the time and 
manner of payment by the devisee, which was done, the Orphans’ Court 
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has not power to grant a rule upon the devisee, to show cause why the 
appraisement should not be set aside. ‘The testator fixed the forum; and 
the Orphans’ Court will interfere only in case of collusion, fraud, or gross 
mistake in the exercise of the power by the executors, to set the ap- 


praisement aside. Affirmed. 
Taylor vs. Gill. Dauphin. Beur, J. There is no error in admitting 


a witness to testify before his interest becomes apparent. 

When the interest becomes apparent after the testimony is given, in- 
structions to the jury to discard should be asked. 

In regard to interest, the late cases have had in view to get back to the 
common law rule, which is that all who have no interest in the subject 
matter of the suit when called to testify, are competent, except they be 
parties to the action, or substantially occupy that position. 

When a bill single is assigned for value, the person who assigned it, 
cannot afterwards be permitted to defeat it on the ground of a fraud by 
the first assignee to him. Reversed, &c. 

Schuylkill Navigation Co. vs. Commissioners of Berks county. Berks. 
Roecers, J. A house occupied by the office and family of the toll col- 
lector of a canal company, is not taxable for State and county purposes, 
though distant from the banks of the canal, is three stories high with some 
ground appurtenant, and is valued at what some might be considered an 
extravagant sum. The mauagers are the judges of what is proper in 
these respects for the accommodation of the public and the company.— 
The corporate franchises of the company and stockholders are taxed in 
other forms than by assessment. Reversed. 

Commonwealth vs. Hutchinson. Dauphin. Rogers, J. Debts due the 
Commonwealth are not discharged by a certificate of bankruptcy under 
the act of 1842. There is nothing in the act requiring the Commonwealth 
to prove her debt before the commissioner. The Commonwealth is not 
named in the act, and unless she is, cannot be compelled to go before such 


a special tribunal. Reversed. 
N. B.—Coulter, J., dissented. He held that the State has yielded her 


sovereignty so far as the passage of a bankrupt law is concerned, and is 
bound by its terms the same as individuals. 

Zinn and Snyder's Appeal. Dauphin. Counter, J. Where an ad- 
ministrator received rents, issues and profits of real estate, and introduced 
them into his account as administrator, so that a balance was decreed 
against him, and he afterwards became insolvent, and his sureties peti- 
tioned for a review of the account within five years after final decree, it 
is the duty of the Orphans’ Court to allow a review under the act of 
1840. In such case sureties are not held by the condition of their bond, 
and as the money is not actually paid as required by the act, they are 
entitled to relief. Reversed. 
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Grove vs. Detwiler. Lancaster. Bournsipe, J. The tenant of a mill 
upon shares is a competent witness for the defendant, in a suit tor raising 
the dam, and flooding back the water. 

A practical and professional mill-wright who has levelled the water, 
and who would have stated that in his opinion if the dam was a foot low- 
er it would be impossible for the mill to grind, as it has been proved to 
have done for 60 years, is an expert so as to entitle his opinion to go to the 
jury. Reversed, &Xc. 

Johnston vs. Curran. Juniata. Counter, J. The intent of a testator 
as manifest from the entire will, will control the meaning of technical 
words. In this case the words were “in case any of my daughters die 
without heirs of their bodies, it is my will that their part as above be- 
queathed be equally divided between the survivors of them and my grand 


children,” &c. : 
Held, that by the words used, the testator could not have intended a 


failure of issue at an indefinite period of time, but only at their death.— 
Affirmed. 
Emaus’ Orphan House Appeal. Dauphin. Roeerrs, J. In case of 


a series of accounts filed and confirmed by the Common Pleas, the Su- 
preme Court is limited in its enquiries to the last account, which was 
appealed from, and to which exceptions were filed. The other accounts 
are open to examination only on appeal in each, which must be taken 
within the time allowed by law. 

A trustee is liable only for the actual property of the estate, and cannot 
be charged with more, except on proof of supine negligence, or wilful de- 
fault. The mere fact that the estate does not yield annually as much as 
the neighbors conversant with its management think it might be made to 
yield, is not sufficient to surcharge the trustee. In this case no particu- 
lar bad management is proved. Affirmed. 

Presbyterian Church of Harrisburg vs. Allison. Counter, J. In case 
of materials furnished on the credit and responsibility of the contractor, 
the church is not liable toa lien. But the fact that they were charged 
to the contractor alone, is not exclusive evidence, but may be explained 


and left to the jury. 
The book in which the charges are made may be given in evidence, 


though it contradicts the claim as filed; and the whole matter may be 


explained. 
Brick furnished and delivered for the construction of the building and 


on its credit, although used for any purpose in aid of the edifice, such as 
building walls to protect the cellar windows and laying a pavement within 
the enclosure are proper materials for a lien: and if never used for any 
purpose, are nevertheless if so furnished, protected by the lien law. 

A church is a building within the meaning of the act of 1836, and is 
subject assuch to mechanic’s lien. Affirmed. 
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SUNBURY, JULY, 1849. 
[Reported for the American Law Journal, by Arexanper Jorvay, Esq.} 


Weidner vs. Matthews. Error to C. P. of Northumberland county.— 
Bex, J. A judgment by consent, saving the rights of defendant, will 
enable him to maintain a writ of Error. 

Exceptions to a defective recognizance on appeal from report of arbitra- 
tors must be made in a reasonable time, and before other steps to prepare 
the cause for trial, or the defect will be considered as waived. It is too 
late after the trial and judgment to move to quash an appeal. 

Morrison vs. Buck. Error to Lycoming county. Bru, J. Trustees 
and officers of the law, are forbidden by law from purchasing at their own 
sales, directly or indirectly, though it does not ipso facto avoid such a pur- 
chase. It is voidable, at the election of the cestui que trust, though its 
ratification by heirs or devisees will not protect it against the creditors of 
a decedent. 

Byers vs. Heck. Error to C; P.of Union county. Buxnsipe J. When- 
ever property is sold by the Sheriff on a judgment entered on the same 
day with a mortgage, and there were judgment liens prior to the mort- 
gage, the property is not sold subject to the mortgage. 

Maus vs. Hummel. Error to C. P. of Union county. Counter, J. 
It has been fully settled by this court, that duly prosecuting a suit, when 
suit has been brought within the 7 years, only extended the lien of the 
debt to 12 years; and that obtaining judgment against administrators cre- 
ated no lien distinct from that of the lien of the debt. That lien being 
gone, in this case before the levy and sale, no title was transferred upon 
those who purchased. 

Hays, Elliott, §c. vs. Gudykunst: Error to C. P. of Lycoming co. 

W. was a debtor of plaintiff’s. He purchased goods from them and 
gave a promissory note signed Wetzel & Gudykunst. Suit was brought 
in Lycoming county, on this note, and an award made in favor of plain- 
tiffs from which G. appealed, and a verdict rendered in his favor on the 
ground that at the time W. signed the note, W. & G. were not partners. 

On the trial of the case in Union county, W. was offered as a witness 
by plaintiffs, without being released, to prove a promise by G. to pay this 
debt in consideration of forbearance and an assignment of property to a 
large amount by W. to G. 

Held, that W. was a competent witness, and that the record of the 
suit in Lycoming county, was not a bar, as it was brought on the note. 
and not on the promise of G. Rogers J. 

Taylor vs. Blake. Error to C. P. of Lycoming county. Burwnsipe, 
J. The courses on the ground are to be respected without regard to the 
variation or distance marked on the draft. 
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It is error in the Court to refuse a witness, who ran a disputed line, 
to be asked ‘‘ whether a survey made in the manner he made these sur- 
veys, was such a resurvey of the two surveys in question, as would in 
his opinion as a surveyor and artist, determine the question, as to the ex- 
istence of these surveys on the ground.” 

Robb, administrator of Shoemaker’s vs. Mann. Roerers,J. When a 
contract is made for the sale of land, equity considers the vendee as the 
purchaser of the whole estate sold, and as a trustee for the vendor for 
the purchase money. So much is he actually considered as seized of the 
estate, that he must bear any loss which may happen to the estate, be- 
tween the time of purchase and conveyance. The same principle is ap- 
plicable to a sale made by an administrator by order of the Orphans’ 
Court. 

Time is not of the essence of a contract ;—if, therefore, an Orphans’ 
Court sale is not confirmed at the time stated in the conditions, owing to 
exceptions taken to it, and filed, the purchaser is not at liberty to rescind. 

Yortheimer vs. Keyser. Error to C. P. of Northumberland county. A 
creditor of a bankrupt after his discharge under the bankrupt law, inquired 
of him “will you pay this [my] debt?” The bankrupt replied, “I am 
going to do it as soon as I get able, and I am going to pay all my honest 
debts, except some in the city :” Held that this, though the expressions 
of an intention, did not constitute an engagement, which is necessary to 
give legal effect, to a moral obligation, Per Cur. opinion. 

Heitzman vs. Divil. Errorto C. P. of Union county. Burnsipeg, J. 
A bailer is not a competent witness for the bailee, in an action brought by 
the latter against a third person, for levying on the property bailed, where 
the object of the bailment is to postpone a claim of a landlord. 

Lover § Banen vs. Mann and othe~s. Error to Lycoming county. Ro- 
cers, J. Suffering property to remain in hands of a defendant after a 
judicial sale, is nota badge of fraud. Actual fraud may be perpetrated 
under cover of a judicial sale. 

Caldwell vs. Brindle. Error to Lycoming county. Per Cur. A re- 
cognizance entered into before a Justice of the Peace for stay of execu- 
tion, in which no sum is mentioned, or condition set out, is void. 

Certiorart to Quarter Sessions of Union county. Rogers, J. A report 
of viewers dividing a township, should contain an explicit opinion of the 
Commissioners as to its expediency and propriety, without which the re- 
port will be set aside. 

Zerns terre tenant vs. Watson for Stitzer. Error to C. P. of Union 
county. Bext, J. W. obtained judgment by confession against Roush 
and Stitzer, on 14th January, 1843, conditioned to save and keep harmless 
the said W. against incumbrances. S. was R’s. security. The condi- 
tion having been broken, W. sued out a sci. fa., alleging breaches, without 
notice to the terre tenant who purchased a tract of land from Roush by 
article of agreement of 9th September, 1842, and by deed of conveyance 
of 20th January, 1843. On 2nd February, 1844, R. & Stitzer confessed 
judgment on the sci. fa. for $1226 90. This was paid out of proceeds of 
sale of Stitzer’s property and satisfaction entered by the plaintiff. The 
judgment wasafterwards marked by plaintiff’s attorney for use of Stitzer, 
who sued out the present sci. fa., which was served on Zerns alone. 

Held, that the judgment confessed by R. & S., without the participa- 
tion of Z. the terre tenant, was no lien or incuinbrance on the land in his 
hands, the same havin, been aliened before the sci. fa. issued. 

Cameron vs. Paul. Error to C. P. of Union county. Bru, J.— 
Since the act of 1842 and 1845, the plaintiff is entitled to his costs which 
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accrued since the appeal from the award of arbitrators, notwithstanding 
he recovered by verdict a less sum than was awarded him by the arbi- 
trators. But he is not entitled to recover the costs which accrued in Su- 
preme Court ona writ of Error sued out by him. 

Dentler vs. Brown. Error to Lycoming county. Brut, J. The doc- 
trine in M’Ginnis vs. Noble, 7 W. & S. 454, recognized and affirmed, and 
a vendee who suffers the land to be sold by Sheriff, under incumbrances 
entered against the vendor before the conveyance, and becomes the pur- 
chaser, can only deduct from the bond given for the purchase money the 
: sum paid at Sheriff’s sale, although the purchase money was not due at 
4 the time of the Sheriff’s sale. 

In the matter of the Appeal of Dr. Cummings from the decree of Orphans’ 
Court of Union county. Rocers, J. Testamentary guardianship is not de- 
termined by the marriage of a male ward—the guardianship of females is, 
rf By the act of 11th April, 1848, a married woman must hereafter be 
j considered as feme sole in regard to any estate of whatever bame or kind 
owned by her before marriage, or which shall accrue to her during cove- 
ture, by will, descent, deed of conveyance, or otherwise. A testamentary 
guardian of a female cannot be compelled to relinquish his trust, until she 
i acquire, by time, a legal capacity to act for herself. 

i, Gearhart vs. Jordan, et al. Error to C. P. of Columbia county. Beut, 
J. Subrogation is admissible wherever a joint creditor of two funds be- 
longing to different debtors, appropriates one of them in payment of his 
| debt, in disappointment of another creditor of that fund, provided the un- 

touched fund is that from which, in fairness and honesty, payment of the 

joint debt ought first to have been drawn. 

a Snyder vs. Baldy and others. Error to Northumberland 

county. Cou.rer, J. Thomas Grant in his will made in 1815, directed 
it . his executors after the death of his widow, to whom he devised the man- 
j sion farm during life, to sell it and divide the proceeds equally among his 
children. 
Held, that the share of George, one of the children, was liable to at- 
tachment in the hands of Baldy, the purchaser, under a sale made by the 
administrator, &c., with the will annexed, he having filed an account pri- 
or to the sale, shewing a balance in favor of the estate. 

Certioaris to Northumberland and Columbia counties. Burnsipe, J.— 
Where a creek is the line between two adjoining counties, a public road 
laid out by the concurrent acts of both counties, commencing at a_ point 
40 rods off the line, and crossing the line twice at angles, part of the road 
being in one county, and part in the other, in some places 35 perches from 
the line, cannot be supported under the 26th sec. of the general road law 
passed in 1836. 

Overseers of Beaver vs. Overseers of Hartley. Certiorari to Quarter Ses- 
sions of Union county. Burnsipe, J. Itis not necessary that the lease 
mentioned in the act of Assembly should be in writiug. Going into pos- 
session and paying rent for the premises, that are of the yearly value of 
$10, and dwelling upon the same for one whole year, gives a settlement. 
The rent need not be paid in money, but may be paid in labor or other- 
: wise. Such houses as are usually erected about furnaces for the labor- 
ers, are tenements within the meaning of the act. 
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> Rosert Watszu, in a recent letter from Paris, says:—The Paris Court 
of Appeals has decided that the condition not to marry, attached to a legacy, is 
contrary to the freedom of marriage, and must, therefore, be held as if not 
written. 








